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Research on Discretionary Circumstances of Sentencing

Dou Binbin
(Hunan University, Changsha Hunan, 410082)

Abstract: The sentencing plot is divided into statutory sentencing plot and discretionary sentencing plot
according to whether it is legal or not. The content of the legal sentencing plot is stipulated in the criminal
law, so its application is clear. However, there is a great controversy on the application of the law in the
absence of the law. So this article to discretionary sentencing plot as the research object, through to the
basic concept, scope, defects and its countermeasure research, in order to practice the application of the
discretionary sentencing plot has the certain reference value. This article includes four parts. The first
part is about the concept and thinking of the sentencing plot. Through the analysis of the definition of the
discretion of various scholars, the author obtains the common situation that the theoretical circle needs to
consider the circumstances of the appropriate sentencing. At the same time, the author puts forward
some thoughts about the circumstances of the sentencing: legal, relevant and arbitrary. The second part
is the comparison of the legislation in the continental law system. This part analyzes the legislative
situation of Germany and Japan in the continental law system, introduces the present situation of
Chinese legislation, and compares the two. In the third part, the author puts forward the existing
problems in the legislation and judicial aspects, and puts forward some Suggestions on the related issues

at the end.

Keywords: Discretionary circumstances Legislation The justice perfect



